
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



No. 5.] REVIEWS OF BOOKS. 557 

him depreciate judgment because subject and predicate never can 
be identical, and thereby remove the presumption that immediate 
experience must be absolute, and surely the way to pragmatism is 
open. The disharmonies become specific occasions and thought 
must be judged by its functioning in a definite situation. Whether 
one calls the disharmony practical or not is a minor matter; it may be 
called so in the sense that as a disharmony it is not explicitly a con- 
tradiction. Without exaggeration it may be said that Mr. Bradley's 
formulation of idealism was the natural point of attack for the 
pragmatists. 

All students of philosophy will be delighted to see that Mr. Bradley 
holds out in his Preface the hope that his earlier works are now to be 
republished. It will be the sincere wish of everyone that this may 
be done. The Ethical Studies and the Principles of Logic have long 
been out of print and are difficult to obtain in the original editions. 
The photographic reprints in which most scholars are forced to use 
these works are so badly made as to be wholly unworthy of them. 
The two volumes in question are classics in the history of English 
Idealism, the Ethical Studies being earlier in date than any other work 
of present interest produced by that movement. Mr. Bradley will 
confer a benefit of no small consequence upon his younger contem- 
poraries by making these works accessible to them. It is to be hoped 
also that the original text will be preserved intact. The books al- 
ready have an historical value and are likely to have a greater. It 
would be unfortunate to obscure their value in this respect by the 
introduction of minor revisions. 

George H. Sabine. 
Leland Stanford Jr. University. 

Law as a Means to an End. By Rudolf von Jhering. Translated 
by Isaac Husik. Boston, Boston Book Co., 1913. — pp. lix, 483. 
This translation of the first volume of Jhering's Zweck im Recht 
forms the fifth volume of the Modern Legal Philosophy Series. The 
object of this series, published under the auspices of the Association of 
American Law Schools, is to make the best modern works in legal 
philosophy available to the English speaking lawyer. That such a 
task should be undertaken by such a representative body is significant 
not only of the breakdown of the insularity or provincialism which 
has long kept common law jurists as a rule entirely unacquainted with 
the juristic thought of other countries, but also significant of the 
liberation from the still prevailing ideaphobia which is gradually 
taking place nowadays in the forefront of many fields of intellectual 



558 THE PHILOSOPHICAL REVIEW. [Vol. XXIII. 

endeavor. The publication of these books is worthy of encourage- 
ment from the educated public generally; the more so, because their 
subject matter, though of vital importance, has not yet received 
academic recognition in this country. The subject as yet finds no 
place in the curricula of even our best law schools, and most teachers 
of philosophy are likely to regard subjects of this kind as falling outside 
the province of academic philosophy. In the sense, however, in 
which the editorial committee uses the term philosophy, viz., as denot- 
ing "the science of general ideas, analyzing, restating and reconstruct- 
ing concrete experience," no subject to-day is so rich in philosophic 
material. 1 

It is somewhat unfortunate that the first volume of this series 
to be noticed in a philosophical periodical should be a work of such 
antiquated psychology and such mediocre philosophic power as this 
first part of Jhering's Zweck im Recht. In view, however, of recent 
discussions of pragmatism, its theme, if not the execution, is of timely 
interest. In the course of a long and energetic career, as a writer 
and professor of law, Jhering became dissatisfied with the method of 
the historical school of jurisprudence, which since the day of Savigny 
had held undisputed sway. Contrary to its view that law is always the 
result of deterministic, unconscious evolution of a Volksgeist, Jhering 
became convinced that law is the result of a conscious effort and 
struggle on the part of individuals; and that instead of the prevailing 
method of deducing the content of law by conceptual analysis of its 
necessary nature, its end or purpose was rather to be sought for. 

As the philosophy of the historical school had, with the aid of ideas 
taken over from Schelling and Hegel, been worked out with the appear- 
ance of great thoroughness, Jhering felt obliged to work out a contrary 
philosophy of his own. Unfortunately, however, Jhering had no 
philosophic training or native ability in that direction. His mind 
was broad rather than deep, fruitful in shrewd insight (sometimes 
bordering on the commonplace), but so mastered by his material, 
as to be unable to affect a stable organization of the large ideas that 
his material suggested. Thus, accepting the popular mechanical 
psychology and sociology of his day (1877), he assumes conscious 
egoism as the sole motive power of human life, and tries to show how, 
by means of a system of levers (reward and coercion) the social 
institutions of commerce and law are built up. In the course of this 
process, Society, or the more enlightened portion of the community, 

'For further remarks on this series of books, see "Jurisprudence as a Philo- 
sophical Discipline," Journal of Phil., X, pp. 230 f. 
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steps in like a deus ex machina. But the nearer Jhering comes to the 
legal material with which he is more familiar, the more he forgets his 
peculiar intellectual ritual, and lets the situation speak for itself. 
Thus his condemnation of legal egoism (p. 397), his critique of the 
laissez-faire policy of Humboldt and Mill, his distinction between the 
point of view of sacrifice and the one in which the individual identifies 
(p. 421) his end with that of the community, are not only independent 
of his fundamental assumptions, but will be found to be inconsistent 
with them. 

The idea of purpose in law is undoubtedly a far-reaching and fruit- 
ful one, but divorced from a comprehensive philosophy of life and 
human values it becomes futile, offering no test or method of deciding 
between conflicting purposes. Thus Jhering finds the problem of the 
proper limitation of state activity insoluble and concludes that 
"legislatures will in the future as in the past measure restrictions of 
personal liberty not according to an academic formula but according 
to practical need" (p. 409). But what is the greater practical need 
in any given situation largely depends on our implicit philosophy of 
life. Here as elsewhere, Jhering fails because empty rationalism and 
blind empiricism exhaust for him (as for others) the possibilities of 
scientific method. The study of Kant might at least have cured 
him of that limitation. 

For some reason or other utilitarianism (and may we not say 
pragmatism?) has generally been supposed to be necessarily associated 
with empiricism or positivism, and it is well to note with Professor 
Geldart (p. LI) that there is no inconsistency between utilitarianism 
and idealism, certainly not if utilitarianism is defined as "nothing but 
the refusal to isolate any part of human action, and to consider it 
apart from its consequences" (p. LII). A close examination of any 
field of practice like law shows it is always some union of utilitarianism 
with idealism, like the Platonic, Kantian, or Hegelian, that proves the 
most effective. 

In spite of Jhering's philosophic limitations this translation will 
undoubtedly be exceedingly useful to the legal profession of this 
country, which is still predominantly under the influence of legal 
scholasticism or, as Professor Pound calls it, the mechanical juris- 
prudence of concepts. American jurists as a body also need the keen 
criticisms of the individualistic maxims of our law, and to be reminded 
that "it is not true that property involves in its idea the absolute 
power of disposition," and that "the principle of the inviolability of 
property means the delivery of society into the hands of ignorance, 
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obstinacy, and spite" (p. 389). It is a pity, however, that the 
editors did not omit all or the greater part of the first seven chapters 
(more foreign to legal philosophy than chapter 9 which remains here 
untranslated), and print instead some translations from Jhering's 
Scherz und Ernst, especially the delightful essay Im Begriffshimmel. 

Besides the general introduction of the editorial committee prefixed 
to every volume of this series (and well worth while), there are three 
special introductions to this translation. The introductions by 
Professors Drake and Geldart contain interesting parallels between 
Bentham and Jhering and an indication of the significance of Jhering's 
message in the present state of legal thought in this country and 
England. Geldart's very meaty introduction also calls attention to 
the great differences between the English common law and German 
civil law due to the fact that the latter has been taught in the Uni- 
versities while the former has been taught in unacademic professional 
guilds, the Inns of Court. What Geldart says of England is, in spite 
of the more or less close connection between our law schools and 
universities, still true of the United States. For our law schools, 
much older than our real universities, have up to this day been entirely 
dominated by practical professional aims; and until the last generation 
their graduates formed but a small part of the legal profession. The 
recent expansion, however, of our universities has brought about the 
rise of a class of law teachers who look upon law teaching as their 
profession (instead of an addition to their practice), and this is bound 
to bring about a scientific study of the law such as prevails in civil law 
countries. Indeed the publication of the Modern Legal Philosophy 
Series and other similar ventures are fair indications of it. 

The introduction by Chief Justice Lamm, of the Supreme Court of 
Missouri, is fairly typical of the old and established order of juristic 
thought in this country. Finding that Jhering's views rest on a 
Darwinian theory of natural evolution (against which, however, see 
Jhering's preface), the Justice feels it his duty to call attention to this 
dangerous novelty. Thus: "Is the 'fall' of man an unthinkable 
hypothesis? Are the concepts of justice, right . . . and all the noble 
precepts of natural law, and natural equity, and moral law, the 
result of a slow evolution through the ages, the result of mere cause 
and effect? Or, are they of divine origin, implanted by his maker in 
the breast of the just man, as some of us old-fashioned folks were 
taught to believe? ... Is it not the instinctive deference to and reli- 
ance on those natural equities, as implanted by Heaven in the human 
breast, that causes constitutional limitations to be put on the power of 
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the legislature to abrogate them by law?" — Thus we learn that the 
fall of man and constitutional limitations in our legislatures are part 
of the same orthodoxy. Judge Lamm, I suppose, represents the 
liberal spirit among our American judges and older practitioners. 
There are certainly many who do not speak of the new heresies in so 
kindly and urbane a fashion. 

By way of supplement there are added to this book translations 
(by Mr. Kocowrek) of Merkel's estimate of Jhering's lifework in the 
Jahrbiicher fiir Dogmatik of 1893, and of Tanon's luminous discussion 
of Jhering and Teleologic methods in law in his excellent book U Evolu- 
tion du Droit et la Conscience Sociale. 

The translation by Messrs. Husik and Kocowrek is of a high order, 
combining faithfulness with fluency. Dr. Husik's apparent un- 
familiarity with English legal terminology and his inclination to 
translate German technical terms literally produces rather cumbrous 
and unintelligible effects, such as "bilateral promissary business," or 
"imaginary unilateral real business." Moreover the English real 
does not convey the same meaning as the German real, — certainly 
not to lawyers who talk about real property, or to philosophers who 
talk about real tables. Objections may also be taken to Mr. 
Kecowrek's rendering of the French finalite by the English finality 
which has an entirely different connotation. Teleology, purposive- 
ness or finalism are more available. The expression "the contrast 
of the revolutionary period against cosmopolitanism," etc. (p. 437) is 
unintelligible. 

Tanon, as well as Geldart, mildly protests against Kohler's sweeping 
condemnation of Jhering as "ein ganz unphilosophisches Kopf." 
Tanon's protest is based on the plea that metaphysics is unnecessary 
for a philosophy of law. The fundamental contradictions and ob- 
scurities which Tanon points out in Jhering's system show, however, 
that here as elsewhere metaphysics, as "the obstinate effort to think 
clearly," is only an indication of well organized thought. 

Morris R. Cohen. 
College of the City of New York. 

The Foundations of Character. Being a Study of the Tendencies of the 

Emotions and Sentiments. By Alexander F. Shand, M.A. 

London and New York, The Macmillan Company, 1914. — pp. xxxi, 

532. 

In this volume Mr. Shand sets before us the organon and some of 
the contents of the science of character, which J. S. Mill projected in 



